
Thank you to all that attended our Post-Pandemic Planning webinar series with Ed Foulke and Tom 
Cecich. We weren’t able to get through all of the questions, so we sat down and compiled this brief 
guide to help clear any remaining confusion. For more information or to watch the replay of the 
series visit avetta.com/resources or email marketing@avetta.com.

Is a COVID-19 plan a requirement under OSHA?

The answer is no, at least at this point in time. However, OSHA has been sued by the FLCO Institute –
an emergency temporary standard on infectious diseases, which obviously covers COVID-19. If you 
don't have a plan, you're not going to have the right things in place, which will potentially open you 
up to OSHA citations under the general duty clause, the PPE standard, the sanitation standards or 
respiratory standard. 

Rather than a requirement, it’s more than a best practice in order to be able to protect your 
employees. And if you don't have those things in place, then you may get whistleblower complaints. 
You're going to get complaints to OSHA, and then you also open yourself to potential lawsuits.

If an employee has been exposed to a possible COVID-19 case, and they self-quarantine, does 
the employer have to continue paying while they are off?

The question is, are they self-quarantined because the employer has requested them to do that? If so, 
the answer would probably be yes to that. If someone is exposed to a positive case of COVID-19 and it 
is found by the employer and they do the checking to see who that person was connected to while 
working around and then determined that these people have been potentially exposed and they ask 
them to self-quarantine. Then the answer is likely, yes, that the employer would have to pay for them 
while they're off.

What if the person was exposed to a spouse at home and they go tell the employer and the 
employer says, yeah, go ahead and stay home. Would that then qualify?

If the employer is telling people to stay home, then it is likely you're going to be responsible to pay. 
But they could still work while they're at home.
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Can we require that each employee take their own temperature every day before leaving 
home and then sign affidavit at work confirming they did so? 

You need to be careful because it can fall within the realm of being a medical record. You can ask 
them to take their temperature that day, but when they get there, they can say I took my 
temperature and it was normal. 

Many organizations will want to limit actively infected workers from coming to work. Then, one of 
the requirements is to take temperatures as people come in every morning. So current thinking 
would be that if you're going to do it, the employer would take the responsibility for doing it.

When taking the temperature or doing a medical evaluation, does it have to be an MD or is 
there another healthcare provider that can do it? 

A best practice would be if you could have a nurse or someone in healthcare that works at your 
office do it. This puts you in a better position. If not, the safety department's been doing a lot of 
those things there. You don’t have to have an MD to do the temperature or ask the questions. 
EEOC has put out guidance as to what they consider the proper questions that you can ask that 
are not going to be violate the ADA.

Who can administer a medical evaluation for fit testing?

The respirator standard has not been changed. You would have to have to do a fit test and 
possibly conduct pulmonary function testing and all the respiratory protection program 
requirements. The standard says healthcare professionals handle that. Depending on the 
circumstances, a nurse with the right protocol could certainly do that.

PPE. What's required? Are gloves and masks mandatory? 

At this point technically, the answer would be no, but gloves and masks are a recommended 
practice. If the organization is not complying with CDC guidelines OSHA could potentially cite 
them under the general duty clause or the PPE standard if there’s exposure.

If you work under the general OSHA PPE standard Section 1910.132, you are required to do a 
hazard assessment. You have to figure out what hazards are present. If you're dealing with 
people, even if just taking temperatures taken, you would want to consider gloves to mitigate the 
danger.

You've got to look at the situation and the potential exposure. It's not a one size fits all for every 
organization, but rather a facility by facility determination.
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What if employees do not want to wear a face mask, can you force employees and visitors to 
wear them?

Once again, it's a case by case situation. If masks are required based on your hazard assessment, 
then individuals need to wear them.

Now, can you force someone? Well you can't force anyone, but if they don't then you’ve got to make 
a determination. Ie. We're not going to have this person do this task where it’s required and instead 
have somebody else to do the job. If that's his or her job, then you got to say, Hey, this is your job. 
And if you don't wear it, then we're going to have to replace you.

If the hazard determination says yes, then it would be like any other PPE or glasses or hearing 
protection. 

For those people that they have a medical issue or feel claustrophobic– can you use a face 
shield instead of a mask?

You must determine if that would be as effective as respiratory protection. In many cases if might not 
be.

Does an employer have legal standing to ask employees where they are traveling outside of 
work hours? 

No. 

What is a good way to train our workforces on requiring annual OSHA training while following 
social distancing guidelines? Typically these were in a group setting

Plan carefully and set up your classroom carefully, so that, people maintain social distancing. Also, 
look to see if you can use technology. Also, consider alternatives to face-to-face training when 
possible. But the employer is still responsible to ensuring the training is effective.

Who do you recommend should be on the response team, HR, EHS facilities, VPs?

Obviously, it depends on the organization, but those functions that have responsibilities for health 
and safety and for communication with employees should be involved. Additionally, groups that 
have already direct interaction with employees, such as facilities management, should be included. 
They will have a better feel for the different ways to isolate parts of the facility.

How does reporting your complicating health factors play out in response to HIPAA and ADA?

HIPAA is where your medical records are being provided by a medical professional, which doesn't 
come into effect too much here. The ADA, the EEOC has given it's guidance as to what you can, what 
you can do and what you can require, for people that are in violation of the ADA . And I would just say, 
you need to look at the EEOC’s guidance on that. 
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Post-COVID & Inspections

If an inspection has a stated purpose, is that what they have to stick to? Would an employer be 
able to refuse a request if it's not related to the particular inspection?

If it's a complaint inspection, the complaint should be focused. The inspection should be focused 
only on what the complaint is, that's what the OSHA has jurisdiction under. It has no authority 
outside of that unless they see other things. The plain view doctrine is that if they see what they think 
is a violation someplace else they can walk over there and investigate that. If you let them go there 
and you don't try to stop them, then you seem to concede to the expansion of the inspection.

If they do ask for other programs outside of the scope how would you address that? 

You basically say to them, well hold on now, the complaint was about this one area. Why aren’t you 
going to this area? What is the basis that you think you have authority to go someplace else?

Can OSHA inspect if no complaint exists?

Yes, they still have their targeted inspections. They can do follow up inspections from previous 
inspections. 

There are also special emphasis programs. Once again with these you still have to follow the 
protocol. You need to find out why they came. If they say, we're here on a special emphasis program, 
then the question to ask them would be, can you show me where we were on the list that shows we 
were the next one to be inspected. 

OSHA can also do random inspections but with their limited resources, at this time very few if any are 
being conducted.

Of course they can do drive by inspection - if your people are working outside in a construction area, 
doing trenching, or if OSHA drives by and the inspector sees what they think is a violation, then they 
can call the supervisor and the supervisor can often authorize them to do an inspection. 

So, if they're there for complaint, unless they run into a plain view situation, they can't 
arbitrarily expand that inspection?

No. However, during the employee interview portion of an inspection, an individual will sometimes 
say something that allows OSHA to expand inspection. If they think there's a problem in other area 
they may ask probing questions.  If they start moving to another section, you've got to say, well, hold 
on, what’s the basis of this going to this area, since it was a complaint inspection, it was limited to 
this. And they're going to say, well, during the employee interviews, we found out about this issue. 
Then you can make a decision whether you will let them do that or not.



5

What criteria are likely to allow a civil inspection to turn into a criminal inspection?

For criminal investigation or criminal referral OSHA has to find a willful violation of a OSHA standard, 
safety and health standard, that results in the fatality, that's the test. If you don't have a willful 
violation, even if you have a fatality then there would be no criminal referral. 

That's why it's so important to stay on top of the inspection. You need to show the things you're 
doing to move away from willfulness. If you have a fatality, you really need to have an attorney 
advising. They are there to help make sure that the employer is not considered to be willful. 

If they show up five minutes before closing, do you have the right to delay the inspection to the 
next day?

Under the act they have to conduct inspection at a reasonable time or in reasonable manner. 
Therefore, it’s arguable that they could start at the closing. However, it would not necessarily a bad 
thing to do to walk around without employee exposure, once all of the employees have left. 

If someone received in a complaint from OSHA, they answered it and then they haven't heard 
anything further. Is there going to be a follow-up? 

Most of the time you don't hear anything. But there are other area offices that send the letter closing 
the case. 70% of the time they won’t notify, 30% they will.

If they do notify you, how long does it typically take?

Depends. It could be a couple of weeks. 

Can you get a copy of the complaint if they're not onsite?

If they’re basing their inspection on a complaint, you’re entitle to have a copy. You would just need to 
ask. 

What is an informal OSHA request?

A formal request is one way when an employee or former employee came in and signed a complaint. 
An informal complaint is where somebody calls in and they don't have a signed complaint. 

What information must the investigating inspector provide to the employer regarding the 
complaint?

A copy of the complaint. But, if you don't ask for it, they're not going to give it to you. This helps you 
know their jurisdiction and which areas to restrict.
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